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State Party Examination of el salvador’S first Periodic Report on the opsc

53rd Session of the Committee on the Rights of the Child

11 – 29 january 2010


Topics covered in this report: General measure of implementation, Prevention, Protection of the Rights of Victims and Rehabilitation and reintegration. 

El Salvador ratified the Optional Protocol to the Convention on the Rights of the Child on the sale of children, child prostitution and child pornography 

 HYPERLINK "http://www2.ohchr.org/english/law/crc-sale.htm"
(OPSC) on 17 May 2004. On 21 January 2010 the Committee on the Rights of the Child (the Committee) considered El Salvador’s initial report under the OPSC.

Opening Comments

The head of delegation, Mr Carlos Urquilla, made a joint opening statement for the CRC and the OPSC, as both reports were examined together (see El Salvador CRC Session Report). 

Ms. Ortiz, the Country Rapporteur, acknowledged the potential for confusion arising from the broad definition of sale, as defined in the OPSC, which includes acts such as exploitation, organs, illegal adoption, and pornography. She noted that El Salvador was a country of origin and transit and that children were the victims of organised crime. She asked who had participated in drawing up the report, and if NGOs or children had been involved. She enquired how the authorities working with children were trained on the OPSC, and whether it was included in the university curriculum. She wondered if children were familiar with the OPSC and if they knew what resources were available to them. She also wanted to know how the State was dissemination information about the OPSC to children and their families. Finally, she enquired about the protection provided to victims, such as special rooms to avoid revictimisation or psychological follow-ups. 
 Ms. Villaran, the Co-Rapporteur, pointed out that the National Action Plan had expired in 2009, and asked if a new one was being developed. She identified ISNA as the institution responsible for implementing the OPSC, and asked if it had the capacity and resources to do so. She enquired if there was a system in place so that family members could make complaints and rapidly obtain protection from the procurator’s office. Ms. Villaran cited a 2009 report from the US State Department that stated that the authorities and officials (such as migration or police officers) were involved in the sale of children, and asked about the measures that had been taken to investigate and sanction the guilty parties.

General Measures of Implementation

Legislation and universal jurisdiction

The Committee asked if domestic law conformed to the OPSC on issues such as the distinction between the crimes of sale and trafficking. It wanted to know whether sending a girl to another country could be considered a crime. The Committee noted that it was unclear whether prostitution was a criminal offence for children under 18. In relation to forced labour, it wanted to know if it was a violation of the criminal code and not just the labour code. In the latter, forced labour was prohibited, but there was no information about sale of children for labour. It also wanted clarifications on the criminal liability of moral persons, as the criminal code did not appear to cover this. The delegation responded that there was the scope to prosecute groups in El Salvador, so it was not possible to hide behind a corporation.

In relation to universal jurisdiction, the Committee asked what would happen in cases involving a Salvadoran perpetrator and a non-Salvadoran victim, and whether public authorities that committed crimes abroad were given diplomatic immunity. It was unclear whether existing legislation could be used to prosecute a Salvadoran or foreigner living in El Salvador who had sold a non-Salvadoran child. The Committee also wondered what would happen if a case arose involving nationals of a country with which no extradition treaty had been signed, and how the government ensured that all the acts in the OP were included in the extradition treaty. It requested practical examples, as it was concerned about this issue given the movement of people across borders. The delegation explained that while El Salvador had traditionally adhered to the principles of territorial jurisdiction, the State was beginning to recognise universality in cases of violations of international law or grave violations of human rights. If the perpetrator or the victim were citizens, it followed the classical concept of sovereignty. However, if the crime was committed by a person who did not fall under El Salvadoran jurisdiction, universal jurisdiction was necessary. The delegation explained that the Constitution required a treaty to extradite its citizens. The delegation added that it did have the means to prosecute corporations, but the State was having difficulty developing a law to address the problems of sale associated with migration without criminalising migration itself. It was important to show the intention to hide affiliation or that it was linked to trafficking or sale. In such cases it could be penalised. The delegation recognised the need for more judges to become familiar with the OPSC. In addition, special legislation was needed to clarify the concepts, institutions and judicial aspects of all these issues. It intended to develop an early warning system, which would require substantial technical expertise and discipline. 

Data collection and State party report

The Committee enquired how data was collected to effectively address the issues under the OPSC. It noted that there was some data on trafficking and commercial sexual exploitation, but the data collection system did not cover all the aspects of sale. The Committee stated that the data could be part of the larger data collection system on children. It also wanted to know whether data collection was systematised and if ISNA was involved. The delegation responded that there were various working groups on these issues. However, despite the roundtables to discuss solutions to the problem of sale, recommendations were not taken seriously, which they hoped to change in future. 

The Committee asked which institutions had been involved in putting together the report. The delegation replied that the report had been prepared by 15 State institutions working on issues linked to the OPSC, but they had no information whether NGOs or children had participated. 

Dissemination and training

In relation to dissemination and training, the delegation recognised that the OPSC was not widely known. However, it was making efforts to ensure its dissemination. For instance, there were training courses on the subject for judges and prosecutors, and in the future, training programmes would be more widely implemented. These training programmes also included police officers. They learnt how to monitor persons participating in crimes of sale, although there had been no convictions so far. Meanwhile, universities did not provide a compulsory subject on the OPSC. However, it was covered under criminal law, especially in relation to prostitution, pornography and human trafficking. 

Prevention

The Committee asked whether the State party was taking measures to address the root causes (e.g. poverty and living in remote areas) of the offences under the OPSC that applied to large groups of children. It also enquired about measures of prevention, especially at local level. It wanted to know the extent of sex tourism in the country. The delegation responded that the national police had a division called the tourism police, which was comprised of 425 police officers who were trained to combat sex tourism. Information was available for the tourists in different languages and training was provided to detect paedophiles.

Child pornography

The Committee asked how the State party was preventing the spread of pornography, especially over the internet. The delegation replied that it had started a project in schools called Protection Against IT Crime, with a budget of $100,000. It recognised the importance of children denouncing this type of conduct, but the civilian police did not have the technological tools or personnel to effectively prosecute cases of pornography. Interpol, with its regional headquarters in El Salvador, had a project to prosecute crimes of child pornography over the internet. This would ensure that the technical and scientific police had the technology to detect child pornography and know where the information was coming from. 

Protection of the Rights of Victims

The Committee asked what the government was doing to combat cases of sale and to prosecute offenders. The delegation responded that State institutions together with NGOs were working to increase the awareness of the population about the dangers of child pornography. The Committee asked how children could make complaints regarding violations of the OPSC. The delegation responded that complaints could be made to the police or through a special phone number to denounce crimes. The police had received some training, but it needed to be better equipped to receive complaints, understand procedures and follow-up complaints. According to the Constitution and the criminal procedure code, all complaints of crimes related to prostitution, pornography and trafficking had to be processed by the prosecutor’s office. The Committee asked if children had access to this office. The delegation responded that it had regional offices in the main cities of the country. However, children did not always have sufficient information on the role of the prosecutor’s office or the OPSC to make a complaint directly (they were usually accompanied by adults). As the police was more decentralised than the prosecutor’s office, it would be easier for children to make a complaint through the police. They recognised the need to strengthen the mechanism so that children could become aware of the possibility to make a claim or complaint. As the national police forces were authorised to monitor and investigate crimes, the Committee therefore asked whether such investigations had led to sentences. The delegation responded that there had been investigations, but they had not yet led to sanctions of persons involved.

The prosecutor’s office was also developing a handbook with the ILO to investigate crimes and ensure that evidence was used to increase the likelihood of sentences being handed down. This handbook would make the complaints process easier for children. In addition, methods were being used by prosecutors, judges and lawyers to avoid revictimisation.
Rehabilitation and Reintegration
The Committee asked which body was responsible for implementing the OPSC. It noted that ISNA appeared to have overall responsibility for the implementation, but it wanted to know if it had the capacity and resources to do so. In addition, it requested information on the bodies that received complaints from child victims and how they followed up the cases. The Committee also noted that while shelters existed, they seemed to be inadequate both in quantity and distribution. It requested further information about plans to expand these services, especially to reach out to children. In addition, it asked about the efforts made for victims that did not initiate a legal process. The delegation responded that until September 2009, there had been 41 cases of commercial sexual exploitation and 6 of trafficking. However, due to a lack of coordination it was difficult to find out about other cases. ISNA (working with a budget of $14.5 million, which the delegation admitted was inadequate) was the agency responsible for providing shelter to female victims, but it did not do enough to rebuild their lives. Meanwhile, male victims received assistance from NGOs. The human rights procurator had not been monitoring these cases due to a lack of expertise. However, it was receiving training to deal with these cases. The delegation noted that ISNA had a prevention model that had been tested at local level, but it had not been replicated at national level. In order to effectively stop trafficking, the delegation said that it needed more information about trafficking routes and hotspots. 

Concluding Remarks

Mrs. Ortiz, the Country Rapporteur, thanked the delegation for the dialogue. She noted that most of El Salvador’s legislation was already in accordance with the OPSC, and that the challenge would be to implement the legislation effectively. She finished by congratulating El Salvador for its meaningful commitment to children’s rights.

Mr. Urquilla, the head of delegation, thanked the Committee for their support and guidance and restated El Salvador’s commitment to children’s rights. Furthermore, he thanked the NGOs for their research and their active participation. 
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